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Passed .d JainShri (;yan
qT$@{qMRTt© 28.02.2024
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Mig;I CGST-VI/ Dem-194/DAKSHout
UTILITY/ AC/ DAP/2022-23 11.01.2023 passeddated The Assistant

Commissioner, Central GST & Central Excise .sion-VI, Ahmedabad
South

Gnta©af©rqrqeilqa /
(v) I Name and Address of the

Appellant

M/s. Daksh Utility Services Pvt. Ltd
FK-07, 3rd Floor, Alpha One Mall, Vastrapur
Lake Road, Vastrapur, Ahmedabad - 380054

qt{arf+qwwftv4irtv +©tHvqlvv%tm{qt qI TV mtv % vfl wrTf%lf};ft+qzw qp vvq

qf#%Ttt%twftvqqnwOwr qqqqwqa©tvmr{,©tnf#qtqTtw#f+qa§v6Tr il

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

'Tna vt€Evrlqawr Bjr+vr:-

Revision application to Government of India:

(1) +dmuw€q TW ©ftfhrv,1994=Ftura TT$d}+<zwqqqFEith dTt fish UTUa
w-ara % v=m qt@ # BMa !+ftwr wdm ##tv Rfbr, wta TiFF(, f%v+qmq, tm@ f+vm,
Vt2fttfR©, dtm fbI vqq, dae Imf, dft@ft: rlooola=gt qpR VTfh ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the C’EA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vrq=Ft€Tft +wRR++vvR€tErfhrH VT++fQqRwTRrnvrwq6TggT+ + vr fM
\ wnrntqvt'W€WH+qH7+qTi§qXFt+,qrfMwTnrHqr wvH+qT%©fMqrt©Tt+

fl§Xl=:==:.==.1.;;...„.i„„„:=.;k,..m,f;..„*.,
}}[];;IfiI

~'-T-'--warehouse .

'(v) ,Mr %qT61 fM iTT qr IIter + Mfta vm qt Trvr© +RfBM + unit,r qJal @ vr© VT

uqr€qqrg-hiTfth%qTv#+qtvra+vT©fMn?qr viV + WfM iI

lppse or to another factory or from one warehouse to another during the course
>cessing of the goods in a warehouse or in storage whether in a factory or in a

#:\n\
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) vftqrvq%rjTjamf+Tfhn mabaFM@Trqzm=B)fhlfTfbn -rw vr© Ol

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fh{uqBq#tuqrmqr© qT'mv%fRqqt q8%fiaqFq=Ft q{i gil qt new Bit Hr
wruv4 fhm%!TTfhr WIn,wftv qua=rTftvqtvqq qt qr qH t fIx gf&f+rw (+ 2) 1998

Tra 109 RrafRlnfbv TTIFl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) #fbr avm qj@ ( 3Niv) f+WTqa, 2001 %f©rq 9 % 3t©lt€fqfRffg vm den B-8 + fr
vfhit +, ifqa grier % vfl meet +ftv Mr t itv mv # #tzui©wkw v+ wfM WTt% =Ft a-fr
xfM# iT urq afM ©i8vq fWrT vm mfjqI arq rrq @wr 1 %r l@r qfbf # #tRt€ mtr 35- T +
ftutft€ =Fr+y'Tzmhvqg+Yrq aw(-6vmm=Ft ifIvR#tqTf{qI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+rrw+qqQTvrq WIt fm r6qqq©w WIt vr@+qq8at@it200/-=$tvlqmq=Et
qp 3iIqd#T7T6qqqvrvt @Fmd-at rooo/- =R METVR=R VFI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fhT qM #gbl WiTH qrvT v+tqTqTWftdhRWTfbqWT+VftWftV:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) htM avm qFq g{©fhm, 1944 qt %ru 35-dt/35-qb gatv:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf&7qft„{rv tqaRVEwn+©Trn #twftqwft©t hav& ffh w, bgbr
num Tv–r R+ hrnB wfM -mTfhrwr (f++c) gt qf&q bfhr {tfbm, ©€vqnn + 2-d qmr,
qSqTdt vm, WQt©, fiTrUtqnn, qqTqHnq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.



(3) vfl TV mtV + q+ IF wtqjt vr wrTtW 6tvT { ut sr#IT Ivr Met % fBIT =ftlr vr ITmm ai{n
br + fiT=nwa qTfiu RV zw ii tIt SRsft fh fM vfl wi & qX++fRq4qTf+qftWftBfh
qnnfhRwr=#qq wftvTrMkrw©n=Rqqg&af#rTvrm8 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) @wm !!@ wf&f+m r970 qqr €hitfb€ #t wlqqt -1 + +wta fRHfftv fbu BjswTT 3%
qrqm vr lyqTt% qqTftqft Mm VTfbm8 b ©TRqr + + Br&II =Ft in vf8n @ 6.50 q& gr @rqrqq

qF%fbwwn8unfRt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) !qqtrttdfta VT;mt#tf+bRrwtqT+fmt qt arvfF&+mqF6f#afbnvrm{qt dM
w, h€hr aVm Tvr u+ +q@rI wftdkramTfbrwr (©PRfRfI) fhni, 1982 ff+fed it

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhrTqrgv,hfkr©w€q TW v+iww WfMqKTfbrw (fReT) ThVfl nfl# #gnr+
t qMmhT (Demand) q+ + (Penalty) vr 10% if wr mm qfhwt {I 6Hrtf%, wfbmI ${ mr
10 if;tTy an {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

it'gbr WiTT qr@ gRt tqw: h data, qTTfqT BRIT q&r =Ft Thr (Duty Demanded) I

( 1) @ (Section) lID %,©Br ftufft7 aft;
(2) fhn TW tq+zhftz=6tufim;
(3) Rqqz#f2zfhrff +fhrT6hT®br ITfPrI

qI gg vw 'df+awftv’ + %+ Ifgwr #tq©n fT wfM’vTfMqt+bfRqlfqTf #nf@n
Tvr it

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(111)

amount determined under Section 11 D;

amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i)!V©Ttwbvfl wftv+Tfhrwr%vq€ +dqrv–E%qwqr© vrwvfhMR78dt#fvf%nvq
T@# 10% !TmTnaTqd#qvwvfhnftT8-RTwv%lo%TmTTK#rwrwM81

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duBmr Nd penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. DaI(sh Utility Services Pvt. Ltd.,FK –

07, 3rd Floor, Alpha one MaII,Vastrapur Lake Road, Vastrapur, Ahmedabad-

380054, (hereinafter refUTed to as “the appellant”)against Order-in-Original No.

CGST-VI/Dem- 194/ DAKSH UTILITY/ AC /DAP/2022-23 dated

11.01.2023(hereinafter referred to as “the impugned order”) passed by the

Assistant Commissioner, Central GST, Division VI, Ahmedabad South

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding

Service Tax Registration No. AAECE)0128MSD001. As per the intelligence

gathered by preventive wing, Ahmedabad south, the appellant was liable for

payment of service tax. The appellant was collecting service tax from customers

but not paid the full or part of service tax to the Government for the period Oct-

2013 to March 2014; April 2015 to September 2015; Oct-2015 to March-2016;

April 2016 to Sept-2016; Oct20 16 to March-2017 and April-2017 to June 2017.

2. 1 Subsequently, the appellant were issued Show Cause Notice demanding

Service Tax amounting to Rs. 5,36,679/- for the period from October 2013 to

June 2017, under proviso to Sub-Section (1) of Section 73 of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section77and 78 of the

Finance Act, 1994 and late fees under Section 70 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated,ex-parte, vide the impugned

order by the adjudicating authority wherein the demand of Service Tax

amounting to Rs. 5,36,679/-'was confirmed under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the

Finance Act, 1994. Fulther (i) Penalty of Rs. 5,36,679/- was imposed on the

appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/-

was imposed on the appellant under Section 77 of the and

4



b F.No. GAPPL/ COM/ STP/ 427 1 / 2023-Appeal

(iii) Penalty of Rs. 1,20,000/- was imposed on the appellant under Section 70 of

the Finance Act, 1994 read with the rule 7(C) of Service Tax Rule, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds :

> The appellant was at the material time engaged in providing the restaurant

service and for that matter was registered with the service tax department

having STC No. AAECD0128MSD00 1.

> During the material time, the appellant was holding the above STC No.

AAECD0128N[SD001 for providing services under the category of

’Restaurant Service’ as defined under the Act. The appellant companies

Director Mr.DevendraI<umar who was looking after the said business

passed away on 01/08/2017 and since then the business is closed as there

was no one to carry on the business further.

> The present OIC) was ex-parte Order was passed in violation of the

Principles of naturaljustice confirming the service tax demand and

imposition of penalties without giving an opportunity of effective

personal hearing to the appellant.

> The abpellant submits that they did not receive the Show Cause notice,

the notices granting personal hearing and so were not able to file the

reply/ written submission to SCN and appear for personal hearing and to

defend their case. The impugned O.I.O and the letter dated 10/02/2023 are

silent on the point that whether the above letters were actually

delivered/received to/by the appellant.

> The appellant submits that the calculation of Service tax payable differs

from what is calculated and confirmed by the learned adjudicating

authority .

> That the impugned Order-In-Original dated 11/0 1/2023 passed by the Id.

adjudicating authority is in violation ofthe principles of natural justice in
/- X
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F.No . GAPPL/ COM/ STP/427 1 /2023-Appeal

In view of this also, the impugned order is bad in law and deserves to be

quashed and set aside.

> The appellant submits that there was not even the slightest intention to not

file the returns or not to pay the service tax in as much as the Director

Mr.DevendraI<umar who looked after the entire business and legal

formalities passed away on 01/08/ 2017.

4. The appellant were given opportunities for Personal Hearing on

24.01.2024. Shri P.P. Jadeja, Tax Practitioner, appeared on behalf of the

appellant for personal hearing. He stated that theOIO has been passed ex-parte

without there being any communication receipt by them. So he requested to

remand the matter. Further he requested to send the OIA on the current address

and email Id mentioned in the Appeal Memorandum.

5. 1 have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on

record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of Service

Tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period Oct -2013 to IV[arch- 2014, 2015-16, 2016-17 and April- 17 to June-

17

6. 1 find that in the SCN in question, the demand has been raised for the

period Oct -2013 to March- 2014, 2015-16, 2016-17 and April-17 to June-17.

based on the intelligence gathered by preventive wing. I further and that the

order has been passed ex-parte.

7. Further, it is observed that the main contentions of the appellant are that they

are engaged in providing the “Restaurant Service” and for that matter was

registered with the service tax department having STC No. AAECD0128MSD001.

The appellant companies Director Mr. DevendraI<umar who was looking after the

;.:
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there was no one to carry on the business further. The appellant stated that they

have neitheneceived the Show Cause noticenor any of the correspondence related/

mentioned in the said OIC) as their shop was closed at Alpha One MaII. The

appellant also stated that the calculation of Service tax payable differs from what is

calculated and confirmed by the adjudicating authority. The issue needs detailed

verification of documents.

8. Considering the facts of the case as discussed hereinabove and in the

interest of justice, I am of the considered view that the order has been passed ex-

pall. Hence the matter needsto be remanded back to the adjudicating authority to

examine the case on merits and also to consider the claim of the appellant for

exemption from the service tax. The appellant is directed to submit all the

records and documents in supporl of their claim for exemption from the service

tax before the adjudicating authority. The adjudicating authority shall after

considering the records and documents submitted by the appellant decide the

case afresh by following the principles of natural justice.

9. In view of the above discussion, I remand the matter back to the

adjudicating authority to reconsider the issue a fresh and pass a speaking order

after following the principles of natural justice.

10.wfM mf Ptr Rd =Ft TT{ wfM vr f+raFT WRIT tre% + fH?IT vrar e 1

The appeal filed by the appellant stands disposed of in above terms.

-\Z, s.,fT
(d Idg<’ M)

RTIH (w4PT)
Dated: IO. 02. 2024

/
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By RPAD / SPEnD POST

To J

M/s. Daksh Utility Services Pvt. Ltd.,
FK – 07, 3rd Floor, Alpha one Mall,
Vastrapur Lake Road, Vastrapur,
Ahmedabad- 380054.

To 9

M/s. Daksh Utility SQrvices Pvt. Ltd.,
B-502, VrajVihar – 4,
C)pp. Sarthi Duplex,Jodhpur, Satellite,
Ahmedabad- 380015

(New Address)

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Principal Commissioner, CGST, Ahmedabad South
3) The Deputy/ Assistant Commissioner, CGST, Division VI, Ahmedabad

South
4) The Deputy/ Assistant Commissioner(RRA), CGST, Ahmedabad South
5) The Supdt.(Systems) Appeals Ahmedabad, with a request to upload on

Website,
L-B[aGrd File

7) PA file
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